
 

 

Broker’s Guide: Antitrust  
 
Antitrust laws are designed to promote competition and protect consumers — for 
example, from "arrangements among competing individuals or businesses to fix prices, 
divide markets, or rig bids." 

Because competing real estate brokers and salespeople frequently cooperate with one 
another in the sale of properties, they have numerous opportunities to engage in 
conduct that might be construed as violations of antitrust laws. 

Bottom line: You can't work with your competitors to try to affect someone else's business 
or the market generally. 

Even if you're just being friendly, remember that you are a competitor. 

 

Q&A 

Standard commissions 
True or false: Two competitors in my market asked me to cooperate with them in 
setting a “standard” commission for the area. I refused, but subsequently started 
charging the same rate that my competitors suggested.  

Because I didn't overtly agree to participate in price fixing, I am not part of a 
conspiracy.  

Answer: True, but your actions are extremely risky.  

An offer to conspire on uniform competitive practices, followed by conduct consistent 
with the acceptance of that offer, is sufficient to violate antitrust laws and can be 
sufficient evidence to persuade a judge or jury that you participated in the conspiracy, 
even if you did not. 

Because you didn't agree to the conspiracy you are, technically, not a part of it. But 
because your actions are consistent with the agreement, a judge or jury still may 
conclude that you are a party to it. 

The best way to avoid participation in an illegal conspiracy is to openly reject and 
repudiate any offer to conspire, and to be sure that your subsequent conduct does not 
reflect participation.   



Setting rates 
True or false: Even though my salespeople are independent contractors, I may 
establish the commission rate for my company and require salespeople to charge that 
rate.  

Answer: True. A broker may require salespeople working as independent contractors 
to abide by the company's commission rate without violating any antitrust laws.  

An illegal price-fixing agreement must be among different "economic actors," that is, 
parties who have their own economic interests and are not associated with the same 
company.   

Group boycotts 
True or false: Brokers who agree not to cooperate with another company, such as by 
not showing that company's listings, do not violate antitrust laws if they enter into that 
agreement because they consider the company's aggressive marketing techniques to 
be unethical.  

Answer: False. It doesn't matter why competitors agree to engage in a "group 
boycott" of a particular company, it's an illegal boycott nevertheless.  

Competitors may choose to not cooperate with another company that they consider to 
be unethical — or for any reason whatsoever (but subject to their fiduciary and 
fairness duties to clients and customers) — as long as they do so acting on their own, 
unilaterally.  

If they choose to not cooperate with another company in agreement with other firms, they 
violate the antitrust laws.  

Advertising commissions 
True or false: Antitrust price-fixing rules do not allow a real estate company to engage 
in a public advertising campaign that highlights the commission rate it charges to 
consumers.  

Answer: False. The prohibition on price fixing forbids agreements among competitors 
on prices, such as real estate listing commission rates, including commission splits. 

The law does not preclude a competitor who establishes its commission rate 
unilaterally and without agreement with other companies from advertising that 
commission rate.  

The law also allows that competitor to engage in competitive advertising, in which the 
company explicitly compares its stated commission rate to the rates publicly 
promoted or advertised by other firms, provided that the advertising was truthful and 
not misleading.  

 



Ignorant bliss? 
True or false: If one of my salespeople participates in a price-fixing discussion, my 
company can be held liable — even if I have no personal knowledge of the 
salesperson's conduct.  

Answer: True. Just as ignorance of the law is no excuse, brokers' ignorance of their 
salespeople's conduct is no defense to an antitrust charge.  

A brokerage company will be held liable for the conduct of its salespeople whether or 
not the principal broker was personally aware of their conduct.  

To safeguard against antitrust violations, brokerages should adopt a written antitrust 
compliance program, distribute it to every employee and independent contractor, and 
review it with everyone twice a year.  

 

Remember 
It is surprisingly easy to violate antitrust law. 

Avoid any discussion outside your firm of firm policies, compensation, commission, 
business plans, or anything having to do with the workings of the business. 

And not only must you not engage in it, if you're around someone who does — in 
person or online — you must immediately and clearly disassociate yourself from that 
person's comments. 

 

 
 


