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	The Virginia REALTORS® Exclusive Authorization to Sell Agreement (Form 400) provides the option for setting a dual or variable rate commission arrangement. 

The listing firm may charge different professional service fees based on the agency relationship that develops in the transaction. 
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Some important things to remember about this Standard of Practice: the listing broker has an affirmative obligation to disclose the existence of the variable rate. This used to be done easily with a check box or field in the MLS systems. Now that cooperative compensation is prohibited on the MLS, most if not all MLSs have removed the field to disclose the existence of a variable rate commission. So, listing agents need to make this disclosure in some other way. 
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Why does this Standard of Practice exist in the first place? 

If a listing broker charges the seller less overall commission when a transaction involves dual representation than if the transaction involves a buyer broker from another firm, then two offers at the same purchase price will net the seller different amounts at closing. If the buyer represented by a broker from another firm is aware of the difference in the commission amounts, then it gives that buyer an equal opportunity to make a competitive offer with a buyer represented by the listing firm. 
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	Here are some resources on this issue. 

NAR’s case interpretations highlight how an ethics violation may occur by failing to disclose a dual/variable rate commission arrangement. 
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Code of Ethics 

Article 3

The REALTOR® Code of Ethics Article 3 

requires REALTORS® to cooperate with 

other brokers, and while cooperation does 

not require compensation, when cooperative 

compensation is offered, there are certain 

rules you must follow. 
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Code of Ethics Article 3

The REALTOR® Code of Ethics Article 3 requires REALTORS® to cooperate with other brokers, and while cooperation does not require compensation, when cooperative compensation is offered, there are certain rules you must follow. 
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Standard of 

Practice 3-4

“REALTORS®, acting as listing brokers, 

have an affirmative obligation to disclose 

the existence of dual or variable rate 

commission arrangements.”  

“The listing broker shall, as soon as 

practical, disclose the existence of such 

arrangements to potential cooperating 

brokers and shall, in response to inquiries 

from cooperating brokers, disclose the 

differential that would result in a 

cooperative transaction . . . .”
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Standard of Practice 3-4
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Some important things to remember about this Standard of Practice: the listing broker has an affirmative obligation to disclose the existence of the variable rate. This used to be done easily with a check box or field in the MLS systems. Now that cooperative compensation is prohibited on the MLS, most if not all MLSs have removed the field to disclose the existence of a variable rate commission. So, listing agents need to make this disclosure in some other way. 
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“REALTORS®, acting as listing brokers, have an affirmative obligation to disclose the existence of dual or variable rate commission arrangements.”  





“The listing broker shall, as soon as practical, disclose the existence of such arrangements to potential cooperating brokers and shall, in response to inquiries from cooperating brokers, disclose the differential that would result in a cooperative transaction . . . .”
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Practice 3-4 -





image6.emf
How and When to Disclose

Listing brokers need to make the disclosure as 

soon as practical. 

When a buyer agent calls to ask whether the 

listing firm is offering cooperative 

compensation, or when the listing broker 

extends an offer of cooperative compensation, 

these may be some of the soonest practical 

times for the listing broker to disclose the 

existence of a variable rate commission. 
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How and When to Disclose

Listing brokers need to make the disclosure as soon as practical. 

When a buyer agent calls to ask whether the listing firm is offering cooperative compensation, or when the listing broker extends an offer of cooperative compensation, these may be some of the soonest practical times for the listing broker to disclose the existence of a variable rate commission. 
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What Needs to 

Be Disclosed?

First, the listing agent must disclose the 

existence of the dual or variable rate 

commission as soon as practical.

Next, if the buyer’s agent asks for the 

difference in the rates, then the listing agent 

has the obligation to disclose that differential. 
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What Needs to Be Disclosed?



First, the listing agent must disclose the existence of the dual or variable rate commission as soon as practical.



Next, if the buyer’s agent asks for the difference in the rates, then the listing agent has the obligation to disclose that differential. 
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Why does this Standard of Practice exist in the first place? 



If a listing broker charges the seller less overall commission when a transaction involves dual representation than if the transaction involves a buyer broker from another firm, then two offers at the same purchase price will net the seller different amounts at closing. If the buyer represented by a broker from another firm is aware of the difference in the commission amounts, then it gives that buyer an equal opportunity to make a competitive offer with a buyer represented by the listing firm. 
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Resources

NAR Code of Ethics 

https://www.nar.realtor/about-nar/governing-documents/code-of-

ethics/2024-code-of-ethics-standards-of-practice

NAR Case Interpretations 3-8 & 3-9 

https://www.nar.realtor/code-of-ethics-and-arbitration-

manual/case-interpretations-related-to-article-3

Virginia REALTORS® Legal Hotline

https://virginiarealtors.org/law-ethics/legal-hotline/
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Resources





Here are some resources on this issue. 



NAR’s case interpretations highlight how an ethics violation may occur by failing to disclose a dual/variable rate commission arrangement. 
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NAR Code of Ethics 





https://www.nar.realtor/about-nar/governing-documents/code-of-ethics/2024-code-of-ethics-standards-of-practice





NAR Case Interpretations 3-8 & 3-9 





https://www.nar.realtor/code-of-ethics-and-arbitration-manual/case-interpretations-related-to-article-3	





Virginia REALTORS® Legal Hotline





https://virginiarealtors.org/law-ethics/legal-hotline/
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Disclosing 

Dual/Variable Rate 

Commissions

Applying Standard of Practice 3-4 in a 

Post Settlement World
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Disclosing Dual/Variable Rate Commissions

Applying Standard of Practice 3-4 in a Post Settlement World
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What is A Dual/Variable 

Rate Commission?

If you are the listing broker and your fee varies 

depending on the agency relationships of the 

parties (whether that be buyer agency, dual 

agency, designated agency, or unrepresented 

buyer), then you have a dual or variable rate 

commission arrangement. 
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What is A Dual/Variable Rate Commission?

If you are the listing broker and your fee varies depending on the agency relationships of the parties (whether that be buyer agency, dual agency, designated agency, or unrepresented buyer), then you have a dual or variable rate commission arrangement. 
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What is A Dual/Variable
Rate Commission?
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Example of A 

Dual/Variable Rate 

Commission Arrangement
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Example of A Dual/Variable Rate Commission Arrangement





The Virginia REALTORS® Exclusive Authorization to Sell Agreement (Form 400) provides the option for setting a dual or variable rate commission arrangement. 



The listing firm may charge different professional service fees based on the agency relationship that develops in the transaction. 
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3. PROFESSIONAL SERVICES FEE:
Broker Professional Service Fee is negotiable and is not fixed, controlled or suggested by law, any MLS or
any REALTOR® Association. Owner can offer any amount, including zero, for buyer broker professional
service fee, but if offered, it must be authorized in this Agreement and/or negotiated by Owner and a
purchaser in a real estate purchase agreement. Only one of subparagraphs (a) - (d) will apply and the
applicable paragraph will not be known until settlement or default. Any compensation owed to Broker shall be
known as the “Fee.”

(a) Professional Services Fee. Owner shall pay to Broker the total Professional Service Fee of ____ % of the
gross sales price of the Property, or the sum of $
a. From the Professional Services Fee, Seller authonzes the following sum, subject to any cap in
Buyer Agency agreement, to be shared with and paid to a buyer agent, from the total professional
service fee in subparagraph a (if none, insert “0”): ___ % of the gross sales price of the Property,
or the sum of § .
(b) Purchaser Unrepresented. If there is no cooperating broker representing a purchaser (i.e. purchaser is not
represented by a real estate broker), then Owner shall pay to Broker the Broker Compensation of __ % of
the gross sales price of the Property, or the sum of §

(c) Designated Agency. Designated agency is when the agents who represent the purchaser and Owner in a
transaction work for the same firm. For more information about Designated Agency, see paragraph 5 below.
If Broker represents both Owner and a purchaser as designated agents, then Owner shall pay to Broker the
total Broker Professional Service Fee of % of the gross sales price of the Property, or the sum of
$ . The designated agents shall be compensated by Broker.

a. From the Professional Services Fee, Seller authorizes the following sum, subject to any cap in
Buyer Agency agreement, to be shared with and paid to a buyer agent, from the total professional
service fee in subparagraph c (if none, insert “0”): ___ % of the gross sales price of the Property,
or the sum of §

(d) Dual Agency. Dual agency is when the same agent represents both purchaser and Owner in a transaction.
For more information about Dual Agency, see paragraph 5 below. If Broker represents both Owner and a
purchaser as a dual agent, then Owner shall pay to Broker the Broker Compensation of % of the gross
sales price of the Property, or the sum of §,

(e) [Select if applicable]: O If selected, Owner will pay Broker an additional flat fee of $ for the
following service(s) (describe):

VAR FORM 400 Revised 06/24
Reviewed: 06/24
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